AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§208.4

the corporate powers it exercises at the
time of admission to membership.

(3) Compliance with conditions of mem-
bership. Each member bank shall com-
ply at all times with this Regulation H
(12 CFR part 208) and any other condi-
tions of membership prescribed by the
Board.

(e) Waivers—(1) Conditions of member-
ship. A member bank may petition the
Board to waive a condition of member-
ship. The Board may grant a waiver of
a condition of membership upon a
showing of good cause and, in its dis-
cretion, may limit, among other items,
the scope, duration, and timing of the
waiver.

(2) Reports of affiliates. Pursuant to
section 21 of the Federal Reserve Act
(12 U.S.C. 486), the Board waives the re-
quirement for the submission of re-
ports of affiliates of member banks, un-
less such reports are specifically re-
quested by the Board.

(f) Voluntary withdrawal from member-
ship. Voluntary withdrawal from mem-
bership becomes effective upon can-
cellation of the Federal Reserve Bank
stock held by the member bank, and
after the bank has made due provision
to pay any indebtedness due or to be-
come due to the Federal Reserve Bank
in accordance with the Board’s Regula-
tion I (12 CFR part 209).

[Reg. H, 63 FR 37637, July 13, 1998, as amend-
ed at 63 FR 58620, Nov. 2, 1998; 66 FR 8634,
Feb. 1, 2001; 69 FR 77617, Dec. 28, 2004; 78 FR
62282, Oct. 11, 2013]

§208.4 Capital adequacy.

(a) Adequacy. A member bank’s cap-
ital, calculated in accordance with part
217, shall be at all times adequate in re-
lation to the character and condition
liabilities and other corporate respon-
sibilities.? If at any time, in light of all
the circumstances, the bank’s capital
appears inadequate in relation to its
assets, liabilities, and responsibilities,
the bank shall increase the amount of
its capital, within such period as the
Board deems reasonable, to an amount
which, in the judgment of the Board,
shall be adequate.

4Before January 1, 2015, the capital of a

member bank that is not an advanced ap-
proaches bank (as defined in §208.41) is cal-
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(b) Standards for evaluating capital
adequacy. Standards and measures, by
which the Board evaluates the capital
adequacy of member banks for risk-
based capital purposes and for leverage
measurement purposes, are located in
part 217 of this chapter.®

[Regulation H, 78 FR 62282, Oct. 11, 2013]

§208.5 Dividends and other distribu-
tions.

(a) Definitions. For the purposes of
this section:

(1) Capital surplus means the total of
surplus as reportable in the bank’s Re-
ports of Condition and Income and sur-
plus on perpetual preferred stock.

(2) Permanent capital means the total
of the bank’s perpetual preferred stock
and related surplus, common stock and
surplus, and minority interest in con-
solidated subsidiaries, as reportable in
the Reports of Condition and Income.

(b) Limitations. The limitations in
this section on the payment of divi-
dends and withdrawal of capital apply
to all cash and property dividends or
distributions on common or preferred
stock. The limitations do not apply to
dividends paid in the form of common
stock.

(c) Earnings limitations on payment of
dividends. (1) A member bank may not
declare or pay a dividend if the total of
all dividends declared during the cal-
endar year, including the proposed div-
idend, exceeds the sum of the bank’s
net income (as reportable in its Re-
ports of Condition and Income) during
the current calendar year and the re-
tained net income of the prior two cal-
endar years, unless the dividend has
been approved by the Board.

(2) “Retained net income’ in a cal-
endar year is equal to the bank’s net
income (as reported in its Report of
Condition and Income for such year),
less any dividends declared during such

culated in accordance with appendices A, B,

and E to this part, as applicable.

5Before January 1, 2015, the standards and
measures by which the Board evaluates the
capital adequacy of member banks that are
not advanced approaches banks (as defined in
§208.41) for risk-based capital purposes and
for leverage measurement purposes are lo-
cated in appendices A, B, and E to this part,
as applicable.
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year.® The bank’s net income during
the current year and its retained net
income from the prior two calendar
years is reduced by any net losses in-
curred in the current or prior two
years and any required transfers to
surplus or to a fund for the retirement
of preferred stock.?

(d) Limitation on withdrawal of capital
by dividend or otherwise. (1) A member
bank may not declare or pay a dividend
if the dividend would exceed the bank’s
undivided profits as reportable on its
Reports of Condition and Income, un-
less the bank has received the prior ap-
proval of the Board and of at least two-
thirds of the shareholders of each class
of stock outstanding.

(2) A member bank may not permit
any portion of its permanent capital to
be withdrawn unless the withdrawal
has been approved by the Board and by
at least two-thirds of the shareholders
of each class of stock outstanding.

(3) If a member bank has capital sur-
plus in excess of that required by law,
the excess amount may be transferred
to the bank’s undivided profits account
and be available for the payment of
dividends if:

6In the case of dividends in excess of net
income for the year, a bank generally is not
required to carry forward negative amounts
resulting from such excess. Instead, the bank
may attribute the excess to the prior two
years, attributing the excess first to the ear-
lier year and then to the immediately pre-
ceding year. If the excess is greater than the
bank’s previously undistributed net income
for the preceding two years, prior Board ap-
proval of the dividend is required and a nega-
tive amount would be carried forward in fu-
ture dividend calculations. However, in de-
termining any such request for approval, the
Board could consider any request for dif-
ferent treatment of such negative amount,
including advance waivers for future periods.
This applies only to earnings deficits that re-
sult from dividends declared in excess of net
income for the year and does not apply to
other types of current earnings deficits.

7State member banks are required to com-
ply with state law provisions concerning the
maintenance of surplus funds in addition to
common capital. Where the surplus of a
State member bank is less than what appli-
cable state law requires the bank to main-
tain relative to its capital stock account, the
bank may be required to transfer amounts
from its undivided profits account to sur-
plus.

§208.6

(i) The amount transferred came
from the earnings of prior periods, ex-
cluding earnings transferred as a result
of stock dividends;

(ii) The bank’s board of directors ap-
proves the transfer of funds; and

(iii) The transfer has been approved
by the Board.

(e) Payment of capital distributions. All
member banks also are subject to the
restrictions on payment of capital dis-
tributions contained in §208.45 of sub-
part D of this part implementing sec-
tion 38 of the FDI Act (12 U.S.C. 18310).

(f) Compliance. A member bank shall
use the date a dividend is declared to
determine compliance with this sec-
tion.

[63 FR 37637, July 13, 1998, as amended by
Reg. H, 78 FR 62282, Oct. 11, 2013]

§208.6 Establishment
nance of branches.

(a) Branching. (1) To the extent au-
thorized by state law, a member bank
may establish and maintain branches
(including interstate branches) subject
to the same limitations and restric-
tions that apply to the establishment
and maintenance of national bank
branches (12 U.S.C. 36 and 1831u), ex-
cept that approval of such branches
shall be obtained from the Board rath-
er than from the Comptroller of the
Currency.

(2) Branch applications. A State mem-
ber bank wishing to establish a branch
in the United States or its territories
must file an application in accordance
with the Board’s Rules of Procedure,
located at 12 CFR 262.3, and must com-
ply with the public notice and com-
ment rules contained in paragraphs
(a)(3) and (a)(4) of this section.
Branches of member banks located in
foreign nations, in the overseas terri-
tories, dependencies, and insular pos-
sessions of those nations and of the
United States, and in the Common-
wealth of Puerto Rico, are subject to
the Board’s Regulation K (12 CFR part
211).

(3) Public notice of branch applications.
(i) Location of publication. A State
member bank wishing to establish a
branch in the United States or its ter-
ritories must publish notice in a news-
paper of general circulation in the
form and at the locations specified in

and mainte-
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